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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 21st day of June, 2000

)
JANE F. GARVEY, )
Adm ni strator, )
Federal Aviation Adm nistration, )
)
Conpl ai nant, )

) Docket SE-15344
V. )
)
TOM HULI HAN, )
)
Respondent . )
)
)

CPI Nl ON_ AND ORDER

The Adm ni strator and respondent have filed cross appeals
fromthe oral initial decision and order of Adm nistrative Law
Judge Patrick G Geraghty, issued follow ng an evidentiary
hearing hel d on Decenber 8, 1998, and February 12, 1999.' By

t hat decision, the |aw judge found that respondent had viol ated

The portion of the transcript containing the initial
decision is attached. Both parties have filed appeal and reply
briefs.
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sections 91.13(a), 105.13, and 105.29(a) and (b) of the Federal
Avi ation Regul ations (FAR), 14 CF.R Parts 91 and 105, as set
forth in the Adm nistrator’s conplaint when, as pilot-in-command
(PIC) of a Cessna 182A, he allowed a parachute junp to be nade
over a victor airway, into or through clouds and at a tine when
the aircraft was | ess than the perm ssible distance (as specified
in the FAR) fromclouds.? The |law judge then reduced the period
of suspension from 120 to 60 days and inposed the suspension
agai nst respondent’s comercial certificate alone, not his

airline transport pilot certificate (ATP) because the order of

’The regul ations provide, in relevant part, as follows:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

8§ 105.13 General.

No person may make a parachute junp, and no pil ot
in command of an aircraft may allow a parachute junp to
be made fromthat aircraft, if that junp creates a
hazard to air traffic or to persons or property on the
surface.

8§ 105.29 Flight visibility and cl earance from cl ouds
requirenents.

No person may nmake a parachute junp, and no pil ot
in command of an aircraft may allow a parachute junp to
be made fromthat aircraft -

(a) Into or through a cloud; or

(b) When the flight visibility is less, or at a
di stance fromclouds that is |ess, than that
prescri bed. . ..

[ For purposes of the flight at issue, the requirenments were 500
feet below, 1,000 feet above, and 2,000 feet horizontal from
cl ouds. ]
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suspensi on, which was issued before respondent earned an ATP, was
directed only to respondent’s commrercial pilot certificate.® As
di scussed below, we will grant the Adm nistrator’s appeal and
deny respondent’s appeal .

On June 29, 1997, respondent operated an aircraft from

Sanderson Field Airport, Shelton, Washington. The purpose of the
flight was to all ow several people to engage in a parachute junp.
Anong them was Norman Bl anchette, a first-time junper.® M.
Bl anchette testified that there were “very heavy cl ouds” when he
arrived at the airport that day and that the weather further
deteriorated in the few hours before the aircraft departed for
the jump.® (Tr. at 17.) He stated that the aircraft took off in
cl oudy weat her, went through clouds, and circled a bit.® (Tr. at
18.)

When the door of the aircraft was opened in anticipation of

the junp, M. Blanchette, along with the junpmaster, exited the

(..continued)

%The Adninistrator has not appeal ed the reduction in
suspensi on period, but argues that, to have any neani ng, the
suspensi on nust be applied to respondent’s ATP certificate.

‘He stated that he received no instruction fromrespondent
or anyone on FAR requirenents regardi ng cl oud cl earances and
parachute junps. Respondent confirmed that he did not brief him
on cloud clearances. (Transcript (Tr.) at 95.)

°An FAA avi ation safety inspector testified that the
reported weather at the two cl osest airports showed overcast
conditions consistent wwth M. and Ms. Blanchette s testinony.
(Tr. at 48-49; Exhibit (Ex.) G5.)

°This was confirned by the testinmony of Judith Blanchette.
(Tr. at 36-37.)
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aircraft onto the wing strut and held onto the strut.’” He
hesitated, continuing to hold on for what he estimted as several
seconds, even after the junpmaster told himto junp. Eventually
the junpmaster pried M. Blanchette s hands off the aircraft and
the parachutists began a free fall. (Tr. at 26-27, 30.)
According to M. Blanchette, when he junped, the conditions were
cloudy - he could not see the ground below him (Tr. at 28.) He
went through clouds, not a hole in the clouds. (Tr. at 28-29.)
This al so was confirnmed by Ms. Blanchette, who was waiting near
the junp zone. (Tr. at 35, 37.)

M. and Ms. Blanchette stated that a video was nade by Bl ue
Skies that day and given to themas part of the junp package. It
accurately depicted nost of the events leading to the junp and
the actual junp, except for the scene of the aircraft taking off,
whi ch they believe had been “dubbed” into the tape. They cane to
this concl usion because the video shows the aircraft taking off
into blue skies, which was not an accurate portrayal of the
actual weather conditions during takeoff. (Tr. at 22-23, 36; Ex.
C-2.) The rest of the video depicts primarily cloudy and rainy
condi ti ons.

Respondent, in turn, testified that, while sonme clouds were
in the area, there were significant sections of blue sky and that
the junpers descended through a hole in the clouds, which he

estimated to be about 1% x 1 mle wwde. (Tr. at 96-97.) He

'He and the junpmaster conducted a tandemjunp (they were
tethered together). Another junper with a video canera
acconpani ed t hem
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stated that the video was not dubbed. It is undisputed that the
junp took place over an active federal airway, v-27

The | aw judge found the Blanchettes to be credible
W tnesses, and determ ned that the video and photos support their
testinony. (Tr. at 121; Exs. G2 and 3.) He further noted that
weat her reports from surrounding airports indicated “at best
mar gi nal VFR conditions.” (Tr. at 114.) Based on the video, the
| aw j udge determ ned that the delay caused by M. Blanchette’s
hesitati on was about 18 seconds, and that respondent should have
anticipated that a first-tinme parachutist mght hesitate when it
cane tinme to junp. (Tr. at 117.) He found that the video shows
“solid undercast” under the parachutists before they actually
junped. (Tr. at 117.) Based on his evaluation of the evidence,
the | aw judge concluded that the parachutists fell through
clouds. (Tr. at 123.)

On appeal, the Adm nistrator explains that, when she issued
the order of suspension (July 21, 1998), the npbst advanced
certificate held by respondent was a commercial pilot
certificate. Between that time and the conclusion of the hearing
on February 12, 1999, respondent had been issued an ATP
certificate. The Admnistrator argues that to suspend only the
comercial pilot certificate would produce an absurd result and
woul d be contrary to precedent. W agree. For exanple, where a
respondent argued that he should be permtted to retain his
private pilot certificate when his commercial or ATP certificate

was suspended, we were unpersuaded, as airnman certificates are



cunmul ative in nature. See, e.g., Admnistrator v. D Antonio,

NTSB Order No. EA-4526 at 7, n.9 (1997), and cases cited therein.
VWiile it is true that the suspension order in the instant case
purports to apply sinply to respondent’s conmercial pil ot
certificate, that was the nost advanced certificate he held at
the time of the order’s issuance.® An applicant for an ATP
certificate nust hold a cormercial pilot certificate - the latter
is predicated on the former. It would be inconsistent with
precedent to fail to apply the suspension to respondent’s ATP

certificate.? See Administrator v. Uppstrom 5 NTSB 1390 at

8Respondent clains that counsel for the Adninistrator did
not object per se to the law judge’s interpretation of this
i ssue, however, counsel for the Admnistrator told the | aw judge,
“Iwje don’t think [respondent] can validly hold an ATP, though,
if [his] other privileges have been suspended. O herw se soneone
could go get a higher rating and in effect vitiate the
Adm nistrator’s authority to issue a suspension.” (Tr. at 107.)

He further argues that because the Adm nistrator’s order
does not suspend the commercial certificate and any ot her
certificate held by respondent, then the suspension may not apply
to the ATP certificate. W cannot espouse his interpretation, as
it would lead to a nonsensical result. Wile perhaps it would
have been nmuch sinpler had the Adm ni strator included the
addi tional phrase in the order, it does not change the fact that
the suspension is directed at respondent’s privilege to operate
an aircraft. Furthernore, his ATP certificate is dependant on
the existence of the commercial certificate. Thus, arguably,
respondent could not lawfully use his ATP even if his commerci al
certificate al one were suspended.

°See Administrator v. Reno, NTSB Order No. EA-3622 at 5-6
(1992), aff’d 45 F. 3d 1375 (1995), where a respondent argued that
a suspension should apply to his student, not commercial, pilot
certificate. W stated,

It is not atypical for respondents to have upgraded
their certificates between the date of the incident
giving rise to the conplaint and its adjudication. ...A
sanction inposed agai nst respondent’s student pil ot
certificate woul d be neani ngl ess, as he no | onger
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1392-93 (1986); Adm nistrator v. Bridges, 1 NTSB 1500, 1501-02

(1972).

As for respondent’s appeal, he raises objections based
|argely on credibility and procedural issues. First, he clains
that the | aw judge should not have bifurcated the hearing, which
all owed the Adm nistrator to put on her case in Seattle and him
to respond on a different date in Al aska. He further contends
t hat he shoul d have been afforded the opportunity to participate
in the Seattle hearing via tel ephone.

Respondent, pro se before and during the hearing, had
requested that the hearing be held in Anchorage, as he had noved
to Al aska since the incident. He asserted that hol ding the
hearing in Al aska would be nore convenient and | ess costly for
him The Adm ni strator opposed that request, seeking instead to
have the hearing in Seattle, closer to the |ocation of the event
at issue and the expected wi tnesses. The |law judge decided to
bi furcate the hearing. Respondent did not object or ask to
participate by tel ephone, but neverthel ess chose not to travel to
Seattle for the first part of the hearing. As such, any
objection now to the |l aw judge’'s decision to bifurcate the
hearing rings hollow. There is no indication that the | aw judge

abused his discretion under 49 CF. R § 821.37(a) in determ ning

(..continued)
operates under that authority. Such a sanction would
allow himto continue to operate as a pilot during the
suspension period. That is no sanction at all.

Id., footnotes omtted.



t he hearing | ocation.

We find respondent’s challenge of the | aw judge’s
credibility determnations simlarly unpersuasive. It is well-
settled that a law judge' s credibility determ nation, unless
arbitrary, capricious, or not in accordance with law, will remain

undi sturbed by the Board. Administrator v. Smth, 5 NITSB 1560,

1563 (1986). The | aw judge, having the opportunity to assess

W t ness deneanor, credited the eyew tnesses’ description of the
weat her, reports of weather conditions at nei ghboring airports,
and the video and phot ographi c evi dence over the testinony of
respondent. That respondent would prefer the | aw judge to have
given nore weight to his testinony than to the other evidence is
not enough to justify a reversal of his decision. See, e.g.,

Adnministrator v. King, 7 NTSB 1364, 1365 (1991).*

Finally, respondent argues that the |aw judge m sapplied the
| aw by hol di ng respondent strictly liable for the actions of the
parachutists, claimng that the parachutists del ayed too | ong once
outside of the aircraft but before release. Again, his argunent is
unavai ling. The |aw judge found that the weather was narginal VFR
at best, at the time of the flight and junp, and that respondent,
without allow ng any time for hesitation, could not reasonably

expect a first-tine parachutist to accurately junp through a snall

'n King, we noted that “a law judge's credibility choices
“are not vulnerable to reversal on appeal sinply because respondent
bel i eves that nore probabl e explanations ... were put forth.."”
Id., quoting Adm nistrator v. Kl ock, 6 NISB 1530, 1531 (1989).
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hole in the clouds.™ According to the testinony of FAA Aviation
Safety I nspector Charles Cox, if a parachutist junped through the
mddle of a hole in the clouds, to be within the bounds of the FAR
on this flight, it would have to be at |least a 4,000 foot hole, if
the hole were circular.' (Tr. at 51.)

We do not see that the | aw judge’s decision to uphold the
charges as alleged is contrary to precedent. |In fact, the

initial decision is conpletely consistent wiwth Adm nistrator v.

Foss, NTSB Order No. EA-4631 at 5 (1998), where it was made cl ear
that a pilot has a duty to determ ne whether a junp can and w ||
be made within the regulatory requirements. See al so

Adm ni strator v. Wernmann, NISB Order No. EA-4644 (1998).

In Foss, we noted that pilots are responsible for
f oreseeabl e FAR section 105.29 violations by parachutists, and
the I aw judge correctly held respondent to that standard in the
instant case. He found that, based on the view fromthe video,
there did not appear to be any hole in the clouds that would have
allowed for a junp in conpliance with the FAR It was entirely
foreseeable that a first-time parachutist mght hesitate, or that
t he parachutists mght not be able to hit the bullseye of a

relatively small clear spot in a layer of clouds.®

"“The |l aw judge determined that M. Blanchette was out on
the strut for 18 seconds; respondent estinmated that it was 30
seconds to a mnute. (Tr. at 99.)

20n this flight, the parachutists were required not to
enter clouds, and to remain 500 feet below, 1,000 feet above, and
2,000 horizontally fromclouds. (Tr. at 51.)

B¥I'n any event, the evidence suggests that there were fairly
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Based on the foregoing, we affirmthe | aw judge’s
determ nation that respondent allowed a parachute junp to take
pl ace over a victor airway, through a cl oud.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator’s appeal is granted,

2. Respondent’s appeal is denied,;

3. The initial decisionis affirmed in part and reversed in
part, consistent with this opinion and order; and

4. The 60-day suspension of respondent’s ATP certificate
shall begin 30 days after the service date indicated on this
opi ni on and order. "

HALL, Chairman, HAMMERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

(..continued)
solid clouds beneath the aircraft even before the parachutists
junped fromthe aircraft.

YFor the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR section 61.19(f).



